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ENGROSSED SUBSTI TUTE HOUSE BI LL 2400

AS AMVENDED BY THE SENATE

Passed Legislature - 2004 Regul ar Session

State of WAshi ngt on 58th Legislature 2004 Regul ar Session
By House Conmttee on Appropriations (originally sponsored by
Representatives MMahan, Carrell, Melke, Talcott, Crouse, Bush,

Ahern, Newhouse, G Sinpson, Wods and O cutt)
READ FI RST TI ME 03/ 02/ 04.

AN ACT Relating to sentence enhancenent for sex crines against
m nors; amendi ng RCW 9. 94A. 670, 9.92. 151, and 9. 94A 728; reenacti ng RCW
9. 94A. 515 and 9.94A. 712; creating new sections; prescribing penalties;
and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

*NEWSECTION. Sec. 1. (1) The legislature finds that sex offenses
against children are anong the nobst heinous of crines and that the
| egi sl ature has a paranount duty to protect children fromvictimzation
by sex offenders. Sentencing policy in Washington state should ensure
t hat puni shnment of sex offenders is pursued to the extent that such
puni shment does not jeopardize the safety of children or hinder the
successful prosecution of sex offenses against children.

The legislature finds that offenders wth the npbst serious sex
of fenses against children including, but not limted to, rape in the
first and second degree, rape of a child in the first and second
degree, child nolestation in the first degree, indecent |iberties with
forci ble conpul sion, and kidnapping in the first or second degree with
a sexual notivation should be subject to life sentences. The
| egislature finds that since Septenber of 2001, these and other nost

p. 1 ESHB 2400. SL
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serious sex offenses have been subject to life sentences under a
det erm nat e- pl us sentencing structure. Those offenders who are nore
likely than not to reoffend are kept in prison and those who present a
lowrisk to reoffend are rel eased under supervision for the remai nder
of their life and may be reincarcerated for serious violations that do
not constitute a new sex offense. The |egislature further finds that
persons subject to determ nate-plus sentencing who receive a specia
sex offender sentencing alternative sentence that is subsequently
revoked are subject to life sentences as if they had not received a

sentencing alternative. The legislature also finds that these
of fenders' failure in treatnent is likely to nmake it harder for themto
receive a release from prison to lifetinme comunity custody. The

| egislature intends to reiterate its commtnent to |life sentences for
t hese of fenders by reenacting the | aw on seriousness | evels of offenses
and determ nate-plus sentencing that sets the m ninum sentence | evels
for these of fenders.

(2) The legislature also finds that the special sex offender
sentencing alternative was enacted in 1984 to protect victins of sexual
assaul t. A 1991 evaluation of the effectiveness of the sentencing
alternative concluded that it accurately selected sex offenders who,
Wi th supervision and treatnent, reoffend at lower rates and that the
use of the sentencing alternative does not increase risk to the
comunity. Today, strong support for the special sex offender
sentencing alternative continues anong advocates for children who are
victins of sexual assault and prosecutors who prosecute sex offenses
agai nst chil dren.

(3) The legislature further finds that several weaknesses in the
structure and admi nistration of the special sex offender sentencing
alternative have been identified and shoul d be addressed. |In addition,
a conprehensive analysis and evaluation of the special sex offender
sentencing alternative is needed to ensure that efforts to reformthe
sentencing alternative do not result in jeopardizing the safety of
children or hindering the successful prosecution of sex offenses
agai nst chil dren.

(4) The legislature intends to protect children fromvictim zation
by sex offenders by taking immediate action to nake changes in the
special sex offender sentencing alternative to address perceived

ESHB 2400. SL p. 2
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weaknesses in the program and thoroughly evaluating its effectiveness
to determ ne whet her additional changes are needed to further increase
the protection of children fromvictimzation by sex offenders.

*Sec. 1 was vetoed. See nmessage at end of chapter.

Sec. 2. RCW9.94A.515 and 2003 ¢ 335 s 5, 2003 c 283 s 33, 2003 ¢
267 s 3, 2003 c 250 s 14, 2003 c 119 s 8, 2003 c 53 s 56, and 2003 c 52
s 4 are each reenacted to read as foll ows:

TABLE 2
CRIMES INCLUDED WITHIN
EACH SERIOUSNESS LEVEL
XVI  Aggravated Murder 1 (RCW
10.95.020)
XV Homicide by abuse (RCW 9A.32.055)
Malicious explosion 1 (RCW
70.74.280(1))
Murder 1 (RCW 9A.32.030)
X1V Murder 2 (RCW 9A.32.050)
Trafficking 1 (RCW 9A.40.100(1))
X1l Malicious explosion 2 (RCW
70.74.280(2))
Malicious placement of an explosive 1
(RCW 70.74.270(1))
X1l Assault 1 (RCW 9A.36.011)
Assault of aChild 1 (RCW 9A.36.120)
Malicious placement of an imitation
device 1 (RCW 70.74.272(1)(a))
Rape 1 (RCW 9A.44.040)
Rape of a Child 1 (RCW 9A.44.073)
Trafficking 2 (RCW 9A.40.100(2))
X1 Mandaughter 1 (RCW 9A.32.060)
Rape 2 (RCW 9A.44.050)
Rape of aChild 2 (RCW 9A.44.076)
X Child Molestation 1 (RCW 9A.44.083)
Indecent Liberties (with forcible
compulsion) (RCW
9A.44.100(1)(a))

p. 3 ESHB 2400. SL
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VIII

Kidnapping 1 (RCW 9A.40.020)

Leading Organized Crime (RCW
9A.82.060(1)(3))

Malicious explosion 3 (RCW
70.74.280(3))

Sexually Violent Predator Escape
(RCW 9A.76.115)

Assault of aChild 2 (RCW 9A.36.130)

Explosive devices prohibited (RCW
70.74.180)

Hit and Run--Death (RCW
46.52.020(4)(a))

Homicide by Watercraft, by being
under the influence of intoxicating
liquor or any drug (RCW
79A.60.050)

Inciting Criminal Profiteering (RCW
9A.82.060(1) (b))

Malicious placement of an explosive 2
(RCW 70.74.270(2))

Robbery 1 (RCW 9A.56.200)

Sexua Exploitation (RCW 9.68A.040)

Vehicular Homicide, by being under
the influence of intoxicating
liquor or any drug (RCW
46.61.520)

Arson 1 (RCW 9A.48.020)

Homicide by Watercraft, by the
operation of any vessel ina
reckless manner (RCW
79A.60.050)

Manslaughter 2 (RCW 9A.32.070)

Promoting Prostitution 1 (RCW
9A.88.070)

Theft of Ammonia (RCW 69.55.010)
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Vehicular Homicide, by the operation
of any vehiclein areckless
manner (RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Child Molestation 2 (RCW 9A.44.086)

Civil Disorder Training (RCW
9A.48.120)

Dealing in depictions of minor
engaged in sexualy explicit
conduct (RCW 9.68A.050)

Drive-by Shooting (RCW 9A.36.045)

Homicide by Watercraft, by disregard
for the safety of others (RCW
79A.60.050)

Indecent Liberties (without forcible
compulsion) (RCW 9A.44.100(1)
(b) and (c))

Introducing Contraband 1 (RCW
9A.76.140)

Malicious placement of an explosive 3
(RCW 70.74.270(3))

Sending, bringing into state depictions
of minor engaged in sexually
explicit conduct (RCW
9.68A.060)

Unlawful Possession of aFirearmin
the first degree (RCW
9.41.040(1))

Use of a Machine Gun in Commission
of aFelony (RCW 9.41.225)

Vehicular Homicide, by disregard for
the safety of others (RCW
46.61.520)

Bail Jumping with Murder 1 (RCW
9A.76.170(3)(a))

Bribery (RCW 9A.68.010)

Incest 1 (RCW 9A.64.020(1))

ESHB 2400. SL
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Intimidating a Judge (RCW
9A.72.160)

Intimidating a Juror/Witness (RCW
9A.72.110, 9A.72.130)

Malicious placement of an imitation
device 2 (RCW 70.74.272(1)(b))
Rape of a Child 3 (RCW 9A.44.079)
Theft of aFirearm (RCW 9A.56.300)
Unlawful Storage of Ammonia (RCW

69.55.020)

Abandonment of dependent person 1
(RCW 9A.42.060)

Advancing money or property for
extortionate extension of credit
(RCW 9A.82.030)

Bail Jumping with class A Felony
(RCW 9A.76.170(3)(b))

Child Molestation 3 (RCW 9A.44.089)

Criminal Mistreatment 1 (RCW
9A.42.020)

Custodial Sexual Misconduct 1 (RCW
9A.44.160)

Domestic Violence Court Order
Violation (RCW 10.99.040,
10.99.050, 26.09.300, 26.10.220,
26.26.138, 26.50.110, 26.52.070,
or 74.34.145)

Extortion 1 (RCW 9A.56.120)

Extortionate Extension of Credit
(RCW 9A.82.020)

Extortionate Means to Collect
Extensions of Credit (RCW
9A.82.040)

Incest 2 (RCW 9A.64.020(2))

Kidnapping 2 (RCW 9A.40.030)

Perjury 1 (RCW 9A.72.020)
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Persistent prison misbehavior (RCW
9.94.070)

Possession of a Stolen Firearm (RCW
9A.56.310)

Rape 3 (RCW 9A.44.060)

Rendering Criminal Assistance 1
(RCW 9A.76.070)

Sexual Misconduct with aMinor 1
(RCW 9A.44.093)

Sexually Violating Human Remains
(RCW 9A.44.105)

Stalking (RCW 9A.46.110)

Taking Motor Vehicle Without
Permission 1 (RCW 9A.56.070)

Arson 2 (RCW 9A.48.030)

Assault 2 (RCW 9A.36.021)

Assault by Watercraft (RCW
79A.60.060)

Bribing a Witness/Bribe Received by
Witness (RCW 9A.72.090,
9A.72.100)

Cheating 1 (RCW 9.46.1961)

Commercial Bribery (RCW
9A..68.060)

Counterfeiting (RCW 9.16.035(4))

Endangerment with a Controlled
Substance (RCW 9A.42.100)

Escape 1 (RCW 9A.76.110)

Hit and Run--Injury (RCW
46.52.020(4)(b))

Hit and Run with Vessel--Injury
Accident (RCW 79A.60.200(3))

|dentity Theft 1 (RCW 9.35.020(2))

Indecent Exposure to Person Under
Age Fourteen (subsequent sex
offense) (RCW 9A.88.010)

ESHB 2400. SL
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Influencing Outcome of Sporting
Event (RCW 9A.82.070)

Malicious Harassment (RCW
9A.36.080)

Residential Burglary (RCW
9A.52.025)

Robbery 2 (RCW 9A.56.210)

Theft of Livestock 1 (RCW 9A.56.080)

Threats to Bomb (RCW 9.61.160)

Trafficking in Stolen Property 1 (RCW
9A.82.050)

Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4)(h))

Unlawful transaction of health
coverage as a health care service
contractor (RCW 48.44.016(3))

Unlawful transaction of health
coverage as a health maintenance
organization (RCW 48.46.033(3))

Unlawful transaction of insurance
business (RCW 48.15.023(3))

Unlicensed practice as an insurance
professional (RCW 48.17.063(3))

Use of Proceeds of Criminal
Profiteering (RCW 9A.82.080 (1)
and (2))

Vehicular Assault, by being under the
influence of intoxicating liquor or
any drug, or by the operation or
driving of avehiclein areckless
manner (RCW 46.61.522)

Willful Failure to Return from
Furlough (RCW 72.66.060)

Abandonment of dependent person 2
(RCW 9A.42.070)

Assault 3 (RCW 9A.36.031)
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Assault of aChild 3 (RCW 9A.36.140)

Bail Jumping with class B or C Felony
(RCW 9A.76.170(3)(c))

Burglary 2 (RCW 9A.52.030)

Communication with a Minor for
Immoral Purposes (RCW
9.68A.090)

Criminal Gang Intimidation (RCW
9A.46.120)

Criminal Mistreatment 2 (RCW
9A.42.030)

Custodial Assault (RCW 9A.36.100)

Escape 2 (RCW 9A.76.120)

Extortion 2 (RCW 9A.56.130)

Harassment (RCW 9A.46.020)

Intimidating a Public Servant (RCW
9A.76.180)

Introducing Contraband 2 (RCW
9A.76.150)

Malicious Injury to Railroad Property
(RCW 81.60.070)

Patronizing a Juvenile Prostitute
(RCW 9.68A.100)

Perjury 2 (RCW 9A.72.030)

Possession of Incendiary Device (RCW
9.40.120)

Possession of Machine Gun or Short-
Barreled Shotgun or Rifle (RCW
9.41.190)

Promoting Prostitution 2 (RCW
9A.88.080)

Securities Act violation (RCW
21.20.400)

Tampering with a Witness (RCW
9A.72.120)

ESHB 2400. SL
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Telephone Harassment (subsequent
conviction or threat of death)
(RCW 9.61.230(2))

Theft of Livestock 2 (RCW 9A.56.083)

Trafficking in Stolen Property 2 (RCW
9A.82.055)

Unlawful Imprisonment (RCW
9A.40.040)

Unlawful possession of firearm in the
second degree (RCW 9.41.040(2))

Vehicular Assault, by the operation or
driving of avehicle with disregard
for the safety of others (RCW
46.61.522)

Willful Failure to Return from Work
Release (RCW 72.65.070)

Computer Trespass 1 (RCW
9A.52.110)

Counterfeiting (RCW 9.16.035(3))

Escape from Community Custody
(RCW 72.09.310)

Health Care False Claims (RCW
48.80.030)

Identity Theft 2 (RCW 9.35.020(3))

Improperly Obtaining Financial
Information (RCW 9.35.010)

Malicious Mischief 1 (RCW
9A.48.070)

Possession of Stolen Property 1 (RCW
9A.56.150)

Theft 1 (RCW 9A.56.030)

Theft of Rental, Leased, or Lease-
purchased Property (valued at one
thousand five hundred dollars or
more) (RCW 9A.56.096(5)(a))

Trafficking in Insurance Claims (RCW
48.30A.015)
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Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4)(a))

Unlawful Practice of Law (RCW
2.48.180)

Unlicensed Practice of a Profession or
Business (RCW 18.130.190(7))

Attempting to Elude a Pursuing Police
Vehicle (RCW 46.61.024)

False Verification for Welfare (RCW
74.08.055)

Forgery (RCW 9A.60.020)

Fraudulent Creation or Revocation of a
Mental Health Advance Directive
(RCW 9A.60.060)

Malicious Mischief 2 (RCW
9A.48.080)

Mineral Trespass (RCW 78.44.330)

Possession of Stolen Property 2 (RCW
9A.56.160)

Reckless Burning 1 (RCW 9A.48.040)

Taking Motor Vehicle Without
Permission 2 (RCW 9A.56.075)

Theft 2 (RCW 9A .56.040)

Theft of Rental, Leased, or Lease-
purchased Property (valued at two
hundred fifty dollars or more but
less than one thousand five
hundred dollars) (RCW
9A.56.096(5)(b))

Transaction of insurance business
beyond the scope of licensure
(RCW 48.17.063(4))

Unlawful Issuance of Checks or Drafts
(RCW 9A.56.060)

Unlawful Possession of Fictitious
Identification (RCW 9A.56.320)

ESHB 2400. SL
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Unlawful Possession of Instruments of
Financial Fraud (RCW
9A.56.320)

Unlawful Possession of Payment
Instruments (RCW 9A.56.320)

Unlawful Possession of a Personal
Identification Device (RCW
9A.56.320)

Unlawful Production of Payment
Instruments (RCW 9A.56.320)

Unlawful Trafficking in Food Stamps
(RCW 9.91.142)

Unlawful Use of Food Stamps (RCW
0.91.144)

Vehicle Prowl 1 (RCW 9A.52.095)

Sec. 3. RCW 9.94A 712 and 2001 2nd sp.s. ¢ 12 s 303 are each
reenacted to read as foll ows:

(1) An offender who is not a persistent offender shall be sentenced
under this section if the offender:

(a) I's convicted of:

(1) Rape in the first degree, rape in the second degree, rape of a
child in the first degree, child nolestation in the first degree, rape
of a child in the second degree, or indecent liberties by forcible
conmpul si on;

(1i) Any of the followwing offenses with a finding of sexual
nmotivation: Miurder in the first degree, nurder in the second degree,
hom ci de by abuse, kidnapping in the first degree, kidnapping in the
second degree, assault in the first degree, assault in the second
degree, assault of a child in the first degree, or burglary in the
first degree; or

(tit) An attenpt to commt any crinme listed in this subsection
(1)(a);
commtted on or after Septenmber 1, 2001; or

(b) Has a prior conviction for an offense listed in RCW
9.94A.030(32)(b), and is convicted of any sex offense which was
commtted after Septenber 1, 2001.

ESHB 2400. SL p. 12
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For purposes of this subsection (1)(b), failure to register is not
a sex offense.

(2) An offender convicted of rape of a child in the first or second
degree or child nolestation in the first degree who was seventeen years
of age or younger at the tinme of the offense shall not be sentenced
under this section.

(3) Upon a finding that the offender is subject to sentencing under
this section, the court shall inpose a sentence to a maxinum term
consisting of the statutory maxi mum sentence for the offense and a
mnimumtermeither within the standard sentence range for the offense,
or outside the standard sentence range pursuant to RCW 9. 94A 535, if
the offender is otherwise eligible for such a sentence.

(4) A person sentenced under subsection (3) of this section shal
serve the sentence in a facility or institution operated, or utilized
under contract, by the state.

(5 Wien a court sentences a person to the custody of the
departnent wunder this section, the court shall, in addition to the
other terns of the sentence, sentence the offender to community custody
under the supervision of the departnent and the authority of the board
for any period of tine the person is released from total confinenment
before the expiration of the maxi num sentence.

(6)(a) Unless a condition is waived by the court, the conditions of
community custody shall include those provided for in RCW9. 94A. 700(4) .
The conditions may al so i nclude those provided for in RCW9. 94A 700(5).
The court may al so order the offender to participate in rehabilitative
prograns or otherwi se performaffirmati ve conduct reasonably related to
the circunstances of the offense, the offender's risk of reoffending,
or the safety of the comunity, and the departnent and the board shal
enforce such conditions pursuant to RCW 9.94A 713, 9.95.425, and
9. 95. 430.

(b) As part of any sentence under this section, the court shal
al so require the offender to conply with any conditions inposed by the
board under RCW 9. 94A. 713 and 9. 95.420 t hrough 9. 95. 435.

Sec. 4. RCW9.94A 670 and 2002 ¢ 175 s 11 are each anmended to read
as follows:

(1) Unless the context clearly requires otherw se, the definitions
in this subsection apply to this section only.

p. 13 ESHB 2400. SL
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(a) "Sex offender treatnent provider" or "treatnent provider" neans
a certified sex offender treatnent provider as defined in RCW
18. 155. 020.

(b) "Substantial bodily harni neans bodily injury that involves a
tenporary but substantial disfigurenent, or that causes a tenporary but
substantial loss or inpairnment of the function of any body part or
organ, or that causes a fracture of any body part or organ.

(c) "Victim neans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a result of the crine charged. "Victim also nmeans a parent or
guardian of a victimwho is a mnor child unless the parent or guardi an
is the perpetrator of the offense.

(2) An offender is eligible for the special sex offender sentencing
alternative if:

(a) The of fender has been convicted of a sex offense other than a
violation of RCW 9A 44.050 or a sex offense that is also a serious
vi ol ent of fense;

(b) The offender has no prior convictions for a sex offense as
defined in RCW 9.94A 030 or any other felony sex offenses in this or
any other state; ((anrd))

(c) The offender has no prior adult convictions for a violent
offense that was commtted within five years of the date the current
of fense was conmi tted;

(d) The offense did not result in substantial bodily harmto the
victim

(e) The offender had an established relationship wth, or
connection to, the victimsuch that the sole connection with the victim
was not the conm ssion of the crine; and

(f) The offender's standard sentence range for the offense includes
the possibility of confinenent for |ess than el even years.

(3) If the court finds the offender is eligible for this
alternative, the court, onits own notion or the notion of the state or
the offender, may order an examnation to determ ne whether the
of fender is anenable to treatnent.

(a) The report of the exam nation shall include at a mninmmthe
fol | ow ng:

(i) The offender's version of the facts and the official version of
the facts;

ESHB 2400. SL p. 14
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(1i) The offender's offense history;

(ti1) An assessnment of problens in addition to alleged deviant
behavi ors;

(1v) The offender's social and enploynent situation; and

(v) O her evaluation neasures used.

The report shall set forth the sources of the examner's
i nformati on.

(b) The exam ner shall assess and report regarding the offender's

anenability to treatnment and relative risk to the comunity. A
proposed treatnment plan shall be provided and shall include, at a
m ni mum

(i) Frequency and type of contact between of fender and therapist;

(1i) Specific issues to be addressed in the treatnment and
description of planned treatnent nodalities;

(iii1) Mnitoring plans, including any requirenments regarding |iving
conditions, lifestyle requirenents, and nonitoring by famly nenbers
and ot hers;

(iv) Anticipated length of treatnent; and

(v) Recommended crinme-related prohibitions and affirmative
conditions, which nust include, to the extent known, an identification
of specific activities or behaviors that are precursors to the
offender's offense cycle, including, but not limted to, activities or
behavi ors such as viewing or listening to pornography or use of alcohol
or controlled substances.

(c) The court on its own notion may order, or on a notion by the

state shall order, a second examnation regarding the offender's
anenability to treatnent. The exam ner shall be selected by the party
meki ng the notion. The offender shall pay the cost of any second

exam nation ordered unless the court finds the defendant to be indi gent
in which case the state shall pay the cost.

(4) After receipt of the reports, the court shall consider whether
the offender and the comunity wll benefit from use of this
alternative, consider whether the alternative is too lenient in |ight
of the extent and circunstances of the offense, consider whether the
of fender has victins in addition to the victimof the offense, consider
whet her the offender is anenable to treatnent, consider the risk the
of fender would present to the comunity, to the victim or to persons
of simlar age and circunstances as the victim and consider the
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victims opinion whether the offender should receive a treatnent
di sposition under this section. The court shall give great weight to
the victims opinion whether the offender should receive a treatnent
di sposition under this section. If the sentence inposed is contrary to
the victinis opinion, the court shall enter witten findings stating
its reasons for inposing the treatnent disposition. The fact that the
of fender admts to his or her offense does not, by itself, constitute
anenability to treatnent. If the court determnes that this
alternative is appropriate, the court shall then inpose a sentence or,
pursuant to RCW 9.94A 712, a mninum term of sentence, wthin the
standard sentence range. |If the sentence inposed is |ess than el even
years of confinenment, the court may suspend the execution of the
sentence and inpose the follow ng conditions of suspension:

(a) The court shall order the offender to serve a term of
confinenent of up to twelve nonths or the maxinmum term within the
standard range, whichever is less. The court may order the offender to
serve a termof confinenent greater than twelve nonths or the maxi num
termwithin the standard range based on the presence of an aggravating
circunstance listed in RCW9.94A.535(2). In no case shall the term of
confi nenment exceed the statutory maxi mum sentence for the offense. The
court may order the offender to serve all or part of his or her term of
confinenent in partial confinenent. An offender sentenced to a term of
confinenment under this subsection is not eligible for earned rel ease
under RCW9.92.151 or 9.94A 728.

(b) The court shall place the offender on conmmunity custody for the
length of the suspended sentence, the length of the nmaximum term
i nposed pursuant to RCW 9.94A 712, or three years, whichever is
greater, and require the offender to conply with any conditions inposed
by the departnent under RCW 9. 94A. 720.

((b)y)) (c) The court shall order treatnment for any period up to
((three)) five years in duration. The court, in its discretion, shal
order outpatient sex offender treatnent or inpatient sex offender
treatnment, if available. A community nental health center may not be
used for such treatnment unless it has an appropriate program desi gned
for sex offender treatnent. The offender shall not change sex offender
treatnment providers or treatnment conditions without first notifying the
prosecutor, the community corrections officer, and the court. If any

ESHB 2400. SL p. 16



©O© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNNNMNMNdNMNMNPEPEPPRPPRPPRPRPERPRPRPRPERERPR
0O N Ol A W NPEFP O OOWwuNO O P~ WNPEPEOOOOOWwNO O P wDNDERL o

party or the court objects to a proposed change, the offender shall not
change providers or conditions wthout court approval after a hearing.

(d) As conditions of the suspended sentence, the court shall inpose
specific prohibitions and affirmative conditions relating to the known
precursor activities or behaviors identified in the proposed treatnent
pl an under subsection (3)(b)(v) of this section or identified in an
annual review under subsection (7)(b) of this section.

(5) As conditions of the suspended sentence, the court may inpose
one or nore of the follow ng:

(a) ((Upto—sisnonths—ol—conltnerent—nol—toexceedthesentence
range—of—econbnrenent—ftor—that—olfense-

tBy)) Crinme-rel ated prohibitions;

((€e))) (b) Require the offender to devote tinme to a specific
enpl oynment or occupati on;

((6))) (c) Require the offender to remain wthin prescribed
geogr aphi cal boundaries and notify the <court or the community
corrections officer prior to any change in the offender's address or
enpl oynent ;

((€e))) (d) Require the offender to report as directed to the court
and a comunity corrections officer;

((6)) (e) Require the offender to pay all court-ordered | egal
financial obligations as provided in RCW9. 94A. 030;

((()) (f) Require the offender to performcomunity restitution
wor k; or

((h)) (d) Require the offender to reinburse the victimfor the
cost of any counseling required as a result of the offender's crine.

(6) At the tinme of sentencing, the court shall set a treatnent
termnation hearing for three nonths prior to the anticipated date for
conpl etion of treatnent.

(7)(a) The sex offender treatnment provider shall submt quarterly
reports on the offender's progress in treatnent to the court and the
parties. The report shall reference the treatnment plan and include at
a mnimm the follow ng: Dates of attendance, offender's conpliance
with requirenents, treatnent activities, the offender's relative
progress in treatnent, and any other material specified by the court at
sent enci ng.

(b) The court shall conduct a hearing on the offender's progress in
treatnment at least once a year. At least fourteen days prior to the
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hearing, notice of the hearing shall be given to the victim The
victimshall be given the opportunity to nmake statenents to the court
regarding the offender's supervision and treatnent. At the hearing,
the court may nodify conditions of community custody including, but not
limted to, crinme-related prohibitions and affirnmative conditions
relating to activities and behaviors identified as part of, or relating
to precursor activities and behaviors in, the offender's offense cycle
or revoke the suspended sentence.

(8 At least fourteen days prior to the treatnent termnation
hearing, notice of the hearing shall be given to the victim The
victimshall be given the opportunity to nmake statenents to the court
regarding the offender's supervision and treatnent. Prior to the
treatnent termnation hearing, the treatnent provider and comrunity
corrections officer shall submt witten reports to the court and
parties regarding the offender's conpliance wth treatnent and
nmoni toring requirenents, and recomendati ons regarding term nation from
treatnent, including proposed conmunity custody conditions. ((E-Hher

pay the cost.)) The court may order an evaluation regarding the

advisability of termnation fromtreatnent by a sex offender treatnent
provi der who may not be the sane person who treated the offender under
subsection (4) of this section or any person who enploys, is enployed
by, or shares profits with the person who treated the offender under
subsection (4) of this section unless the court has entered witten
findings that such evaluation is in the best interest of the victimand
that a successful evaluation of the offender would otherw se be
i npractical. The offender shall pay the cost of the evaluation. At
the treatnent termnation hearing the court may: (a) Mdify conditions
of community custody, and either (b) termnate treatnent, or (c) extend
treatnent in two-year increnments for up to the remaining period of
comunity custody.

(99(a) If a violation of conditions other than a second violation
of the prohibitions or affirnmative conditions relating to precursor
behaviors or activities inposed under subsection (4)(d) or (7)(b) of
this section occurs during comunity custody, the departnent shall

ESHB 2400. SL p. 18
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ei ther inpose sanctions as provided for in RCW9. 94A 737(2) (a) or refer
the violation to the court and reconmend revocation of the suspended
sentence as provided for in subsections (6) and (8) of this section.

(b) If a second violation of the prohibitions or affirmative
conditions relating to precursor behaviors or activities inposed under
subsection (4)(d) or (7)(b) of this section occurs during comunity
custody, the departnent shall refer the violation to the court and
recommend revocation of the suspended sentence as provided in
subsection (10) of this section.

(10) The court may revoke the suspended sentence at any tine during
the period of community custody and order execution of the sentence if:
(a) The offender violates the conditions of the suspended sentence, or
(b) the court finds that the offender is failing to make satisfactory
progress in treatnment. All confinenent time served during the period
of community custody shall be credited to the offender if the suspended
sentence i s revoked.

(11) The offender's sex offender treatnent provider may not be the
sane person who examned the offender under subsection (3) of this
section or any person who enploys, is enployed by, or shares profits
with the person who exam ned the offender under subsection (3) of this
section, unless the court has entered witten findings that such
treatnment is in the best interests of the victim and that successfu
treatnment of the offender would otherw se be inpractical. Exam nations
and treatnment ordered pursuant to this subsection shall only be
conducted by sex offender treatnent providers certified by the
departnent of health pursuant to chapter 18.155 RCW unless the court
finds that:

(a) The offender has already noved to another state or plans to
nove to another state for reasons other than circunventing the
certification requirenents; or

(b)(i) No certified providers are available for treatnment within a
reasonabl e geographi cal distance of the offender's hone; and

(i1) The evaluation and treatnment plan conply with this section and
the rul es adopted by the departnent of health.

(12) If the offender is less than eighteen years of age when the
charge is filed, the state shall pay for the cost of initial evaluation
and treatnent.
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Sec. 5. RCW9.92.151 and 1990 ¢ 3 s 201 are each anmended to read
as follows:

(1) Except as provided in subsection (2) of this section, the
sentence of a prisoner confined in a county jail facility for a felony,
gross m sdeneanor, or m sdeneanor conviction may be reduced by earned
rel ease credits in accordance with procedures that shall be devel oped
and pronul gated by the correctional agency having jurisdiction. The
earned early release tine shall be for good behavior and good
performance as determned by the correctional agency having
jurisdiction. Any program established pursuant to this section shall
allow an offender to earn early release credits for presentence
incarceration. The correctional agency shall not credit the offender
with earned early release credits in advance of the offender actually
earning the credits. In the case of an offender convicted of a serious
violent offense or a sex offense that is a class A felony conmtted on
or after July 1, 1990, the aggregate earned early release tinme may not
exceed fifteen percent of the sentence. In no other case may the
aggregate earned early release tine exceed one-third of the total
sent ence.

(2) An offender serving a term of confinenent inposed under RCW
9.94A.670(4)(a) is not eligible for earned release credits under this
section.

Sec. 6. RCW9.94A 728 and 2003 ¢ 379 s 1 are each anended to read
as follows:

No person serving a sentence inposed pursuant to this chapter and
commtted to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwise provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and pronulgated by the ~correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
tinme shall be for good behavi or and good perfornance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
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the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |[If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tinme spent

in custody at the facility and the anount of earned release tinme. An
of fender who has been convicted of a felony commtted after July 23,

1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A.533 (3) or (4), or both, shall not receive any good tine credits
or earned release tinme for that portion of his or her sentence that

results fromany deadly weapon enhancenents.

(a) In the case of an offender convicted of a serious violent
offense, or a sex offense that is a class A felony, commtted on or
after July 1, 1990, and before July 1, 2003, the aggregate earned
rel ease tinme may not exceed fifteen percent of the sentence. In the
case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, comnmtted on or after July 1, 2003,
the aggregate earned release time may not exceed ten percent of the
sent ence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of
this subsection, the aggregate earned release tine nay not exceed fifty
percent of the sentence.

(1i) An offender is qualified to earn up to fifty percent of
aggregate earned release tine under this subsection (1)(b) if he or
she:

(A) Is classified in one of the two | owest risk categories under
(b)(iii) of this subsection;

(B) I's not confined pursuant to a sentence for:

(I') A sex offense;

(1) A violent offense;

(1) A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A. 52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver methanphetam ne; or
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(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);
and

(© Has no prior conviction for:

(I') A sex offense;

(I'1) A violent offense;

(1) A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A.52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor).

(ii11) For purposes of determ ning an offender's eligibility under
this subsection (1)(b), the departnment shall performa risk assessnent
of every offender commtted to a correctional facility operated by the
departnment who has no current or prior conviction for a sex offense, a
violent offense, a crine against persons as defined in RCW9.94A 411,
a felony that is donestic violence as defined in RCW 10.99.020, a
viol ation of RCW9A. 52. 025 (residential burglary), a violation of, or
an attenpt, solicitation, or conspiracy to violate, RCW 69.50.401 by
manufacture or delivery or possession wth intent to deliver
met hanphetam ne, or a violation of, or an attenpt, solicitation, or
conspiracy to violate, RCW 69.50.406 (delivery of a controlled
substance to a mnor). The departnent nust classify each assessed
offender in one of four risk categories between highest and | owest
risk.

(iv) The departnent shall recal culate the earned rel ease tinme and
reschedul e the expected rel ease dates for each qualified offender under
this subsection (1)(b).

(v) This subsection (1)(b) applies retroactively to eligible
of fenders serving terns of total confinenent in a state correctiona
facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted
after July 1, 2010.
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(c) I'n no other case shall the aggregate earned rel ease tine exceed
one-third of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicular assault, assault of a child in the second
degree, any crine against persons where it is determ ned in accordance
with RCW9. 94A. 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
eligible, in accordance with a program devel oped by the departnent, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A 411(2), or a felony offense under
chapter 69.50 or 69.52 RCW conmtted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
departnent, for transfer to community custody status in |ieu of earned
rel ease tinme pursuant to subsection (1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a rel ease plan that includes an approved residence and living
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conunity;

(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, may violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for community custody or community
pl acenent ;

(e) An offender serving a term of confinenent inposed under RCW
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9.94A.670(4)(a) is not eligible for earned release credits under this
section;

(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may
| eave a correctional facility when in the custody of a corrections
of ficer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(i1) The offender poses a lowrisk to the comunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iti) Ganting the extraordi nary nedical placenent will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placenment unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's
medi cal care. The secretary shall specify who shall provide the
nmoni toring services and the terns under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nedical placenment
under this subsection at any tine;

(5) The governor, upon recomrendation fromthe clenency and pardons
board, may grant an extraordinary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the sentence nay be served
in partial confinenment designed to aid the offender in finding work and
reestablishing hinself or herself in the community;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
time within ten days before a release date calculated under this
section; and
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(9) An offender may leave a correctional facility prior to
conpletion of his or her sentence if the sentence has been reduced as
provi ded in RCW 9. 94A. 870.

Not wi t hst andi ng any other provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenent shall not be rel eased
fromtotal confinenment before the conpletion of the |isted mandatory
m ni mum sentence for that felony crinme of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal placenent.

NEW SECTION. Sec. 7. (1) The Washington state institute for
public policy shall conduct a conprehensive anal ysis and eval uati on of
the inpact and effectiveness of current sex offender sentencing
policies. The institute shall analyze and evaluate the effectiveness
of sex offender policies and prograns, including the special sex
of fender sentencing alternative, the departnment of corrections'
treatnment programfor offenders in prison, and the validity of the risk
assessnment conducted by the end of sentence review committee prior to
rel ease from prison. Using detailed information from offender files
and court records, and research conducted in Washi ngton state and ot her
states and nations, the analysis shall exam ne whether changes to
sentencing policies and sex offender programm ng can increase public
safety.

(2) Using the research results and other available data, the
analysis of the special sex offender sentencing alternative shall
specifically evaluate the inpact of the sentencing alternative on
protection of children from sexual victimzation, reporting of sex
of fenses against children, prosecution of sex offenses against
children, and child sex offense recidivismrates.

(3) As part of its study, the institute shall also investigate the
views of victinse whose cases resulted in a special sex offender
sentencing alternative sentence. This study shall include victins
whose cases have been prosecuted recently, as well as those whose cases
were prosecuted in the past. The victins shall be asked whether they
consi dered the special sex offender sentencing alternative sentence to
be a just and appropriate sanction, whether it influenced their healing
process, and, if so, whether the influence was negative or positive.
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(4) The sentencing guidelines comm ssion shall review the follow ng
i ssues to determ ne whether nodifications in the special sex offender
sentencing alternative will increase its effectiveness wth respect to
protecting children fromsexual victimzation, successfully prosecuting
sex of fenses against children, and appropriately punishing perpetrators
of sex offenses against children:

(a) Eligibility for the sentencing alternative, including whether
the comm ssion of certain types of offenses should render an of fender
i neligible, whether the disclosure of multiple victins in the course of
evaluating an offender should render an offender ineligible, and
whet her the sentencing alternative should be limted to offenses within
famlies;

(b) Mninmum ternms of incarceration, including inprisonnment at a
state facility;

(c) Appropriate conditions or restrictions that should be placed on
of fenders who receive a sentence alternative; and

(d) Standards for revocation of a sentencing alternative suspended
sent ence.

(5) The institute and the sentencing guidelines conmm ssion shal
report their results and recomendations to the appropriate standing
commttees of the legislature no |ater than Decenber 31, 2004.

NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. Sections 2 through 6 of this act take effect
July 1, 2005.

Passed by the House March 10, 2004.

Passed by the Senate March 10, 2004.

Approved by the Governor March 26, 2004, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State March 26, 2004.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to section 1,
Engrossed Substitute House Bill No. 2400 entitl ed:

~ "AN ACT Relating to sentence enhancenent for sex crinmes against
m nors; "

This bill makes inprovenents in the Special Sex O fender Sentencing
Alternative, which is often needed to get convictions, hold sex
of fenders accountable, and protect child victins.
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| have vetoed section 1, the intent section, because it includes
rhetorical |anguage that could inadvertently be msused to increase
taxpayers' liability for harm that should be the responsibility of
sex offenders thenselves. Section 1 discusses a paranount duty of
the Legislature to protect children from victimzation by sex
of fenders. Although | agree that the state has the responsibility to
take action within its powers and authority, this |anguage could be
m sunderstood to create a new duty, which would be a higher duty than
many equally inportant governnent actions and protections. I n
addi ti on, the section discusses structure and admnistrative
weaknesses in the Special Sex O fender Sentencing Alternative. Taken
out of context, this |language could be m sunderstood and used to
indicate an adm ssion of liability when none exists.

For these reasons, | have vetoed section 1 of Engrossed Substitute
House Bill No. 2400.
Wth the exception of section 1, Engrossed Substitute House Bill No.

2400 i s approved.”
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